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L | INTRODUCTION

Petitioners James and Alice Hardman are the court-appointed
| guardians for a ‘number of developmentally disabled adults, including
Sandra Lamb and Rebecca Robins. In a published decision in two
consolidated caseé, the Court of Appeals teversed in part a King County
Superior Court order and held that the Hardmans éannot 'b'ill their
incapacitated wa;ds for various political and communify "fadvécacy”
activities in_. which the Hardmans engage on their own time. ‘The Coﬁrt 6f
Appeals found.:that the Hardmans have failed to demonstrate that thosg
activities provide any direct benefit to either Ms. Lamb or Ms. Robins.

The Court of Appeals i)roperly followed decades of precédent
afﬁnﬁin_’g :thaf a ;guarciian may collect compensation only fdr necessary and
; beneﬁciai work 'done on behalf .of the incapacitated person. The
Hardmans fail to show that tfxe decision conflicts with :pfecedent or that
the issue raised is one of substantial 'pﬁblic inferest that requires further
guidance from this Court. Because the Hardmans fail to meet any of the
criteria for review undér RAP 13.4(b), this Court should deny rcﬁew. '

II. - COURT OF APPEALS DECISION |

The Hardmans seek review of a December 21, 2009 Court of

Appeals decision, In re Guardianship of Lamb. A copy of the opinion is



attached as Appendix A 'to the Hardmans’ Petitién for Review. The court
issued an‘o‘rder publishing the opinion-en February 17,2010,
. L .COUNTERSTATEMENT'OF"THE ISSUES.
S ET Un"d'er':RCW 11.92.180, a-court-appointed guardian of an
-+ incapacitated :adult-“shall be allowed such: »co’mpensgtion'*fo’r ‘his or her
services:.as guardian . . . .aé :the [superior].court shall deemjust and
-reasonable.” May a 'ecourt-‘:cdix‘lp_ensate ia-guardian from-the ward’s assets
-for tiine spent on acﬁvitieé that are not-necessary to:secure a’benefit .to the
incapacitated person?
2. ["Jnder!RCW' 11.96A.150, mus"t a cqurt- -award attorney fees
- tora c‘ourt-—"rappoiﬁtéd:'guardian'-who aﬁnsucc'essﬁilly appeals-a superior court
award of :gUafdian--feeSKbased on novel legal theories?
© IV. COUNTERSTATEMENT OF THE CASE
- vPet»i‘tioners James ‘and - Alice Hardman-are- cmg"ué’rdians for: Sandra
Lamb-and Rebecca Robins: Both Ms..Lamb and Ms;:Robins are clients of
x -thezDepartment: of ‘Social :and Health'iServices- (DSHS) ‘who ‘reside at
‘Fircrest Scho‘él. CP-#t-Zl,iZZ; 11 I, 115. =.'Fi'rcrest,f located in:Seattle, is one
of five residential h‘abilitéﬁbr‘i centers (RHCs, formerly known as “state
- residential schqo‘ls”.)- -g‘stéblished by state: .law.aeto:-.serve persons with
developmental disabilities. RCW 71A.20.020. “RHCs provide for those

children and adults who are exceptional in their needs for care, treatment,



and-education by reason of developmental disabilities.” Parsons v. Dep 't
of Social & Health Servs., 129 Wn. App. 293, 296, 118 P.3d 930 (2005),
reviéw denied, 157 Wn.2d 1004 (2006).

Ms.‘ Lamb .is é 52 year-old wéinan with a medical diagnosis of
profound mental retardation. CP at 115. King County Superior Court
originallj:f_ound Sandra Lamb to be incapacitated in 1986. CP at 97-100.
Alice Hardman was appbinted as guafdian of Ms. Lémb in 1993. CP at
104. James Haxdman waé appointed as co-guardian in 1997. CP at 107.
Ms. Lamb has anv income of $1106 per month in Social Security
Administration‘benjeﬁts. ‘CP at 111, She is also the "beneﬁciai'y‘ of a
special needs trust establish'e'd‘in 2008. CP at 122; CP at 203.

'Ms. Robins is a 53 year-old ‘woman with a medical diagnosis of
. profound or severe mental retardatlon CP at 26. King County Superior
Court originally found Rebecca Robins to be incapacitated in 1985. CP at
1-5. Alice Hardman was appointed as guardian of Ms. Robins in 1993.
CP at 11. James Hardman was appointed as co-guardian in 1998. CP at
19. Ms. Robins is the beneficiary of $892 per month from -a tailroad
retirémeﬂt account. CP at22.

A. = The Hardmans
James Hardman and Alice Hardman are certified -professional

guardians. CP at 21. They act as co-guardians for dozens of DSHS



" clients, including-:‘at 1ea'ét',-23»"clients'who reside at Fircrest: -CP at 140.' In
~ addition to their woik as ‘professional guardians, the Hardmans engage in
various other activities related tbj‘.thé developmentally disabled. Broadly,
~their:"time - can- be--divided +into -political, community Qfgarﬁzing, and
'professiohal'fdevélopmeﬁt activities: -
i’oli’tiball-y, James "'-H‘ardman woﬂcs “within the Sftate Democratic
““.convention asi'd dél:e"gate':to. aciVO'caie'-' forthe " resolution of [financial]
support for 'Fircresf«- and'-other state RHCs.”* CP:dt*136. The Hardmans
. lobby state and local officials‘in “primarily political ~e‘ffc')rts to prevent the
closure-of . . . Fircrest” and other state institutions, CP:at-130-131, and
“have helpedchampiona nurhbef of unsiccessful: bills- related” to the
- developmeritally .disabled ‘and' state institutions generally. CP at 143,
: They:attend land use planning .me‘e'tings‘ forithe Fircrest area in an-attempt
" to prevent- certain types of devéldpment..- CP at 139, 141-143. The
+ Hardmans:also provide “financial support for . . . officials and candidates
‘who'favor protecting Fircrestresidents: CP'at197.
. The: Hardmans® community activities include involvement with,
and ﬁnancxal support for, :a number of organizations that support

mst1tut1onal care for the developmentally disabled. - CP:at.-134; CP at 143;

- 'The citation is to the “Advocacy Report of James R. Hardman” filed in
Ms. Lamb’s case. CP at 130-145. Because the Advocacy Report for Ms. Robins (CP at
39-54) :is “identical -except: for -the' caséheading, we cite only to the Lamb report
throughout to avoid unnecessary duplication.



CP at 197. They have attempted to increase public support for Fircrest
and‘ state institutions genera‘ﬂy by “produc[ing] informational materials,
and a monthly newsletter,” CP at 135; creating public relations materials
such as a PowerPoint slide presentation a‘t;out Fircrest residents,
CP at 140; making media contacts, CP at ]’35; .and organizing tours of |
' Fircrest for “influential people.” Id.
The Hardmans also seek training and ,pr‘of‘essional development
' opportqnities, including:“wofk[ing]. with communications professionals to
maximize effectiveness,” CP at i3'5, and attending conferences. CP at
139; CP at 197. |
B.  Request For 'Speéial Advocacy Fees

On May 2, 2008, the Hardmans filed a-triernial Guardian’s Report
for Ms. Lamb. CP at 109. On May‘9,.2008~, the Hardmans filed a similar
report for Ms. Robins. CP at 20. In both cases the 'Hérdtr‘lans asked for
approval of their‘ guardian fees for the prior reporting period, CP at 23;
CP at 112; and requested the court’s permission to advance themselves
fees of $235 per month from the income of each ward, CP at 25;
CP at 192. As relevant to this appeal, the Hardmans also requested an
additional allowance in each‘case of $150 per month for “special advocaéy

fees” for a total request of $385 permonth, per ward. CP at 25; CP at 114.



In support of the request for “special-advocacy fees,” the guardians
‘attached to each vreque‘st“ an identical ' 16-page document labeled
“Advocacy Report of:JamesR:Hérdrriain.” CPat 130-145. The advocacy
" report ‘was later- supplemented in edch case with an identical 7-page

- declaration “from" James Hardman; CP ‘a'tf'sf‘:lz‘.96‘-202'-.-- - The’ report and
declaration describe the public relations; professional development, and |
.'po'liti?,'alacti'\)i'tie‘s listed-above; undertaken by the Hardmans. from January
‘ 2-00'4. until February: 2008, 14>’ The' 'Hardﬁiansfréfer to-these:activities as
“advocacy” and:describe their purpose as “col]ebtivély advocating for all
of [their wards] as their ‘polit:ical voice.” CP at 141.. Thé Hardmans
.acknowledge that these“advocacy’activities *are: not:-services ‘which
’ guardiﬁﬁ‘s"*-ﬁOﬁﬂél'ly'i provide. ' Eig., ‘CP ~a.t'»-19"6""3(:adfvocaéy="-‘ﬁlls the time
. between regular guardian service/activities™). | | |

The Hardmans justified their advocacy feerequest; $150-per month
~for each’ ward, by-dividing the es’;‘timat‘ed'iiime'fftheyf-'épend on’ advocacy
* atross dllvof the' Hfa’r‘dma:ﬁ?‘*'wai"ds‘i‘ireéi‘di-‘n‘g “at-Fircrést.s CP'at 136-137.

James Hhrdrhan=-_-repr63ented that he “devote[s] 80-100 hours per month on

? Additionally, much of the advocacy report is taken up with describing
litigation.with which the Hardmans and their wards have been involved, Ms. Lamb was a
party to one case, CP at 134, thotigh'niot all of the casés described. E. g., CP at 131-132.
The record does not identify any litigation, prior to this case, to which Ms. Robins was a
party. In this appeal, the Hardmans are not seeking compensation for the time spent on
litigation, which has been awarded separately. CP-at 189, ‘



[advocacy] -activities.” . CP at 136. The Hardmans did not provide any
breakdbwn of those estimated hours by actjvit_y or ward.
C. Procedural History
DSHS was notified of the Hardmans’ guardian reporté and requests
for fees in accordance w1th 'RCW 1.1'.92,180. DSHS intervened‘._and
objected before the Supérior Court commissioner to (1) the Hardmans’
request for an advance guardian fee allowance above $175 per-month, and
(2) the fequest for an advance of “special advocacy fees.” CP at 152-168.
The court commissioner allowed only $175 per month as an advance
allowance for usual and customary guardianship activities. CP at 58. The |
Ac;,ommissioner -also ordered an advance allowance for advocacy fees‘ in
eaéh case in the amount of $150 per month, subject to court approval at
the next accounting. 1d. | |
On | DSHSis moﬁon, the superior court judge revised the
commissioner’s order and denied in part .the “speciall advocacy fees”
'requested by the Harcimans. CP at 60-62. The court’s orders
differentiated between political advocacy and cémmunity oufreach:
a. The political and lobbying activities undertaken by
Guardians are outside the scope of their guardianship of
[the ward]. The Guardians’ request for extraordinary
fees for the next reporting period are denied to the extent
that those fees relate to political and lobbying activities.

b. Community outreach activities that are necessary to
protect the best interests of {the ward] are within the



scope ‘of theguardianship, -Therefore, ‘the Motion- to |

Revise is denied and the Guardians’ extraordinary fees

claimed for the:next reporting:period-are allowed to the -

extent that those fees relate to community outreach that

is necessary to protect the best-interésts of* [the ward].

The court finds that the fees for those activities currently

. -amount to'between$50 and-$75 per month. .. .
' GP*'"at 61y CPlat. 236 ' The .Hardmans’ motion: for reconsideration w.a's
~denied. CP at 262:263; CP at63-66. "

v Before i‘”DiViS’ioni:One:‘bfl ~the Courtof Appeals, ' the - Hardmans |
argued that the superior:court’s:denial of fees.for:their.lobbying and:other
political -activities constituted-a: denial of their wards’ -constitutional right
to-petition under Wash. ‘Corist: art. I, § 4;.:and the First. Amendment.of the

'U.S: Constitution.” @p:‘Br. at -38'—"4-8.3:"::EI‘hey;iurther;‘fargued thatsuch fees
© - weré- ot limited-“by DSHS: rules'regarding v;appropriate:--:;guardian fee
deductions for Fircrest residents, chapter '388-791?WAG;.=-be6ausefthdse
rules and. their authorizing:statute-are unconstitutional, Op. Br. at 32-38;
+. -and contrary-to federal-law,-Op. Br.-at 13-30.:

- ~+On cross-appealyDSHS ‘argued:thatthe Hardmans could-not:collect
fees fori'*“COmInunit;y':Outreac ” activities: because those-activities were .
outside ' their: duties “as: .guardians, Resp. Br. at 44-47; were not
extraordinary ‘services under WAC 388-79-050, Resp. Br. at 47-48; and

were not necessary-or benéficial to Ms. Lamb or to:Ms. Robins, Resp. Br. ’

" .3 'American Civil ‘Liberties :Union: of Washington: filed:an amicus brief arguing
that political activities are within the scope of a guardian’s duties,



at 48-49. Disability Rights Washington (DRW) ﬁled an 4a1nicus brief in
support.4
In a decision issued December 21, 2009, and ordered for
_publication on February 17, 2010, the Court of Appeals denied the
Hardmans® appeal, granted DSHS’s cross-appeal, and reversed in part. In
re Guardiahship of Lamb, No. 62711-2-1, 62613-2-1, 2009 WL 5874419
V(W ash. Ct. App. Déc. 21, 2009). As relevant to the Hardmans® Petition
for Review, the court held that the Hardmans failed 'té establish that their |
various political and .cornmﬁnity activities confer ‘any direct benefit on
- ‘Ms. Lamb or Ms. Robins, and therefore that the Hardmans ’weré not
entitled to-compensation from the assets of their wards for time spent on
those activities. |
V. 'REASONS‘WI.I‘Y REV.IEW SHOULD BE DENIED
The Hardmans shnultmeousiy argﬁe that”‘this case 'shéuld be
reviewed because it conflicts with precgdent, Pet. for Review at 5, and
that it requires Supreme Court determination because there is no authority

on point. Pet. for Review.at 7. They are wrong on both counts.

“ DRW is a nonprofit organization designated by the governor and by federal
Jaw to protect and advocate for persons with disabilities. 45 C.F.R. § 1385.3 (protection
and advocacy agencies designated by states to “pursue -administrative, legal and
appropriate remedies or approaches to ensure protection of, and advocacy for, the rights
‘of [developmentally disabled persons]”); see Parsons; 129 Wn. App. at 298 (discussing
DRW predecessor organization WPAS). DRW’s brief argued that the Hardmans’ efforts
to prevent deinstitutionalization in Washington were outside the scope of their duties as
guardians; as well as contrary to the best interests of their wards, in light of the positive
effects of deinstitutionalization onindividuals with developmental disabilities.



RAP 13 4(b) provides-the exclusive means for accepting review
of a Court of Appeals decision:

A petition for review will ‘be accepted.by the Supreme
Court only: (1) If the decision of the Court of Appeals is
= inconflict with a deci$ion’of the Supreme*Court; or (2). If
the decision of the Court of Appeals is in,conﬂict with
+ -another ‘decision:of-the: Court-ofAppealsy:-or: (3):Ifia
significant question of law under the Constitution of the
- Staté of Washington' or-of the United:States.is‘involved;or -
(4) If the petition involves an issue of substantial public
“-intereést that should'bé-detérmined by'the Supreme Court:

" RAP 13:4(b): - The Hardn'men"s* :assert: that -this- .appeal - imiplicates
‘subsections'(b)(1) and(4)." Pet.for Review at 5. Because:the Court of
Appeals’ “decision’ is consistent with existiig: -precedent ~andj. the
- Hardmans” pefition does }not Taise:any 'iseuESﬁ-oﬁ substantial public interest
that require further guidance from this Court, their petition :should be
dérited; 4 '

A. - The Court Of Appeals Decision Is:Consistent: Witti All Existing

Law Involvmg Compensatlon For Court—Appomted Guardians
SEREVEAS T S

The pnmary 1ssue raxsed by the Hardmans in then' petmon 1s what

standard a supenor court should apply when evaluatmg a court-appomted
guardxan s request for compensatlon from the assets of the 1ncapac1tated
ward In thelr dxscussmn, the Hardmans fa11 to even mentlon the relevant

statute, RCW 11.92.180.

A guardlan or- 11m1ted guardxan shall be.; allowed ‘such
compensation for his'or her:services as'guardian-or.limited. -

10



guardian as the [superior] court shall deem just and
reasonable. Guardians and limited guardians shall not be
compensated at county or state expense. Additional
compensation may be allowed for other administrative
.costs, including services of an attorney and for other
services not provided by the guardian or limited guardian.
Where a guardian or limited guardian is an attorney, the
guardian or limited guardian shall separately account for
time for which compensation is requested for services as a
guardian or limited guardian as contrasted to time for
which compensation for legal services provided to the
guardianship is requested. In all cases, compensation of the
guardian or limited guardian and his or her expenses
including attorney's fees shall be fixed by the court and

" may be allowed at any annual or final accounting; but at
any time during the administration of the estate, the
guardian or limited guardian or his or her attorney may
apply to the court for an allowance upon the compensation
or necessary expenses of the guardxan or limited guardian
and for attorney's fees for services already performed. If the
court finds that the guardian or limited guardian has failed
to discharge his or her duties as such in.any respect, it may -
deny the guardian any compensation whatsoever or ‘may
reduce the compensatlon which would otherwise “be
allowed. .

RCW 11.92.180. The ,g-eneral 'ruie is thus that a guardian tshoulci be
* compensated an amount that is “just and reasonable,” and may include
'reimbﬁrsement fdr costs such as attorney -feés. The statute contemplates
an  accounting by the guardian of time spent providing services to the
.ward. _ |

Under both the f-language of the statute and the commoh law, the
determination of just and reasonable compensation for a guardian is

largely within the discretion of the s’upeﬁor courtt E.g., In re

11



Guardzansth of Spieker; 69 Wn 2d 32, 34-35 416 P.2d 465 (1966); Inre
Leslie’s Estate, 137 Wash 20 241 P 301 (1925) In re Guardzansth of
McKean, 136 Wn App 906 918 151 P. 3d 223 (2007) However, a

s ‘_., iy 1\',;,‘ LA

court may not award guardlan compensatlon SImply on: the basm of work

for Rev1ew at 5 In that case the Supreme Court determmcd that a ward

has: a cause of action against his guardian where the :guar_dlan improperly
- compensates himself from .the ward’s assets. 140.Wash. at-52. The
“Court-stated that-a’ guardian:is-entitled :to-compensation in light-of the
value of the services performed,” ‘but cannot- otherwise profit. from the
guardianship. Id. at 53.

While' the Hardmans'.do ‘not discuss it, In re Guardianship of
Ivarsson, 60 Wn.2d 733,375 P.2d 509 (1»962),c-presents a similar-case. In

Ivarsson a minor child; through her next friend, challenged the superior

12



court’s order awarding fees and césts to her mother, who was co-guardian
of person and estate. 60 Wn.2d at 735. The S’upreme Court found no
evidence that the guardian had provided services of any value to the
estate because the other co-guardian had done all of the necessary work.
1d. at 739. The court also found that, as the ward’s .mo.ther, the guardian
was not entitled to 'éompensation as guardian of the person. Id. at 739;40.
Because the guardian’s fees were unjustiﬁed, the superior court Wés
ordered to "f;make a realistic reappraisal of the value,. if ahy, of [the
guardian’s] services” to the ward. /d.

Under Montgomery and ‘Jvarsson a guardian is entitled to
compensation only for services that provide some value to the ward.
Neither case pro'vidés a standard or method by which the superior courts
should determine the value of a guardian’s services. The standard
applied in this case by bi\?isioﬁ One and in McKean by Division Two—
that a court should determine which of.the guardian’s.act_iv:ities wére
necessary to secure some ‘benefit to the Ward, and allow the ,gual_'dian
‘reasonable compensation for time spent on such activities—is. entirely
consistent with the rule that a court may only award fees based on the
value to the ward of the guardian’s services. Services that are neither
- necessary nor beneficial can hardly be said to be valuable and deserving

of compensation. While the Supreme Court’s precedents in Monigomery

13
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and- Ivarsson do not require-the rule applied by the Court-of Appeals in
th_is case, they do reasonably imiply it-and-ar¢-certainly consistent-with it.
- Review should be denied undér RAP 13.4(b)(1).

~B: ~Whether “The Hardmans May;- Charge ‘Guardian® Fees For
Political Advocacy And Community Organizing Is Not An

- Issue’ 'Of -"Substantial .. Pablic: Interest ‘Requiring Further
Guldance From Thls Court :

The Hardmans clalm that in addltlon to thelr fees for court-

R o B gipe

appomted guardlanshlp dutles they are entltled to charge the estates of

Ms. Lamb and Ms Roblnsﬂzas. u/eill‘as each of thelr dozens of other
‘wards) $150 per month for achons they take as self-appomted lobbylsts
and orgamzers The Court of Appeals deterrmned that the Hardmans are
confernng 1o d1rect beneﬁt on Ms Lamb or Ms Robms W1th such

EREEl

advocacy, and the Hardmans in thelr petltlon do not dlspute 1t Therr

demand to be pa1d for what amounts to personal pohtrcs and commumty
volunteenng is not a substantlal pubhc issue, and has been .adequately

He ey

addressed by the Court of Appeals apphcahon of exrstmg precedent

The. fact that thlS case mvolves professrona'lvguardlans or that
éuardransh1p law is apphed by supenor court Judges does not render the
1ssue m thrs case one of substantlal publlc mterest Moreover the
pecuhar issues in th1s case around pohtlcal actlon by the Hardmans limit

the potentral pubhc interest involved. Their request for “advocacy” fees
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is a novel one, unprecedented in the Teported cases of this or any other

state. Thus, the request for compensation in this case has little in

common with normal requests for guardian fees and costs adjudicated

every day across the state. Because their claim is legally and factually |
unique, there is no -indicatiog that superior court judges or professional

guardians would derive any particular benefit from authoritative guidance

on the propriety of guardian fees for the Hardmans’ pcﬁit’ical and

community activities.

Even if guardian compensation were automatically a substantial
public issue in every case, further guida.nce from the Supreme Court is
A unnecessary. The “necessary and beneficial” standard applied "by the
Cc_mrt of Appeals is consistent with Supreme Court precedent and .foliows
substantial case law involving compensation -of guardians and similar
court appointees. See, e.g., In re Estate of Larson, 103 Wn.2d 517, 523-
24, 530-32, 694 P.2d 1051 (1985) (probate attorney ﬁas burden to Qhow
that hours chargéd to -estate were necessary); [varsson, :60'Wn.2d at 739
V(court must abpraise the value of the guardian’s services); In re Kelley's
- Estate, 193 Wash. 109, 74 P.2d 904 (1938) (affirming that derelict
guardian was not entitled to fees, but finding that he waé entitled to
compensation for certain costs inéurred in benefit fo the warc_l);- .

Montgomery, 140 Wash. at 53 (guardian not allowed to be compensated
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beyond-value of services provided); McKean, 136 Wn. App. at 918:(“the
court must determine the:need for the WOﬂG‘dOﬁC’% and-whethier it benefited
- the'guardianship™); Hallauer, 44 ‘Wn.-App.-at 800-(guardian-can recover
- eost o‘fi"attoi;hcy' fees only forwork-necessary ‘to'bring-claims benefitting
. sthevestate); In‘re Estatesof Morris, 89 WriApp: 431, 436,949 P.2d 401
-1(1998) (persenalrepresentative’s.costs should hot be ‘compensated “in the
* absence of findirig:a substantial benefitito the estate™).: The-existing cases
provide substantial and adequate. ‘guidance tolowercourts :‘*te‘garding‘
‘when -a ‘guardian ‘shiould or should-not be allowed to cdlleat’ fees. While
the ‘Hardmans'seem to think-that:a" different standard is:required for
" seftingicompensation féf?gfiardiadss'of thé ‘person than for guardiansiof the

- gstate; Pet. for Review at 7, none-of the published cases:point:to: such a

“" distinction. -

I the ¢nd, the Hardmans explain that tﬁey are “confused” by the
" requirement fthatA’they—"demonstrate‘how their actions benefit Ms:Lamb
.+ and:Ms;Robins: ‘Pet: for :Reviewatﬂa& ‘There is ncs:indi‘cation‘éth;lt?such
-confusion :is‘*widespreadavbf requires ultimate decision by this Court.

Review should be denied under RAP 13.4(b)(4).

e
B
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C. Denial Of Attorney Fees To An Unsuccessful Appellant Does
Not Qualify As An Issue Of Substantial Public Interest
Requiring Review
The Hardmans addiﬁonally request review on the grounds that the

Court of Appeals’ denial of their attorney fees is an issue of substantial
public interest requiring review under RAP 1.3.4(b)(4).. Courts have broad
discretion to order attorney fees in any Title 11 proceeding or appeé.l to be
paid “[fjrom any party to the proceedings”‘ as well as from the estate, trust,
or other-assets invoived. RCW 1 1.96A..150(‘1). While RCW 11.96A.150
doés not specify that an ﬁnsucc_:essful appellant can i_xever collect attorney
fees, 'theré can be little question that the Hardmans’v'lac‘k-of success is:a
relevant equitable factor that the Court of bAppeals‘ could rely on in‘
réquiring them to bear '.the cost of their appeal.’ | '

The Co;xn of Appeals also noted that attorney fees were
inappropriate under RCW 11.96A.150 af the superior .cburt level in light
of the unique issues raised by the Hardrnéns in this case. The léwer courts
have appﬁed that Standérd in three"pre'vious cases, ‘and the ‘Suiareme Court
has denied review cach time. Estate of D'Agosto, 134 Wn. App. 390,402,

139 P.3d 1125 (Div. I 2006), review denied, 160 Wn.2d 1016 (2007);

5 The Hardmans claim that the costs of their unsuccessful appeals will be borne
by Ms. Lamb and Ms. Robins. Pet. for Review at 10. A guardian may not be reimbursed
by his ward for attorney fees incurred to vindicate his own rights. Porter v. Porter, 107

“Wn.2d 43, 57, 726 P.2d 459 (1986). Since the Hardmans here seek to collect additional
fees from the estates of Ms. Lamb and Ms. Robins, it is unclear why the wards would be
asked to bear the costs. '

17



.. \Estate of Burks:v.- szd 124 ‘Wn. App. 327, 333, 100.P.3d 328 (Div. II
A2004), review demed 154 Wn 2d 1029 (2005); Meams V. Scharbach 103
Whn. ‘App. 498, 514-15, 12.P.3d 1048 (2000), review denied, 143 Wn.2d

++:10311+(2001).- The Court-of Appeals was correct:to aeny attorney:fees; that
- -decision-dogs not. requir‘e-‘réyie‘weu'nderaRA-B 13:4(5,-)(4).:=:= e

. VL ' CONCLUSION:

et s The: Hardmans:fail 'to. -;show» thzit the*Court of -Appeals’decision
;atisﬁ‘"es‘ ‘any: of the- cr:i’té“ri’a" for ;granting review.. The standard -applied by
the Court-of Appeals follows: decades of case law- affirming that a guardian
may- collect compensation only for- work done on behalf of the

-incapacitated person that ';promd_es some benefit-or value to-the.ward: Nor
is the application of that standard to'the-unique-activities; of the. Hardmans

- anissue-‘of substantial p'ublic inte'rest__requi_ring‘a.this--Gou’rt’.s:review.l DSHS

respectfully requests that the petition for review be-denied.

RESPECTFULLY SUBMITTED this._ day of April; 2010.

"ROBERT M. MCKENNA
Attorney General '

G5eA#/STEF, %(

JONAT ON BASHFORD WSBA #3929§
. Assistan Attorney General

7147 Cleanwater Drivé SW

PO Box 40124 L

Olympia, WA. 98504-0124

(360)586-6535
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